Chapter |
Better regulation in the Commission

1 INTRODUCTION

European policies and legislation impact the ligEthe Union’s 500 million inhabitants
and its millions of companies. A substantial bodylegislation now exists and this
legislation must continue to keep pace with evavpolitical, societal and technological
developments. The European Commission has a keyinrdhis regard given its right to
initiate new legislation and its responsibility @asure the correct application of Union
law. EU action must lead to a simple, clear, stainlé predictable regulatory framework
for businesses, workers and citizens that contiowedd value as problems evolve, new
solutions emerge and political priorities change.

The European Commission is determined, therefareensure that its proposals meet
policy goals at minimum cost and deliver maximunnéfés to citizens, businesses and
workers while avoiding all unnecessary regulatamgdens. This is key to support growth
and job creation — allowing the EU to ensure itsipetitiveness in the global economy -
while maintaining social and environmental sustailits.

Determining when and how EU action should be uadert, reviewed or repealed is
ultimately a political choice. The quality of thesleoices, however, can be improved if
better regulation principles and practices arefedld when preparing, implementing and
evaluating policies, measures and financial prognas

Box 1. How to apply these Guidelines

* The Guidelines and associated better regulatiorolbibx” should be applied in a
proportionate manner using common sense. The aimotisto respect procedurgl
requirements per se but to ensure that the Cononissiequipped with relevant and
timely information on which to base its decisio®milarly, the depth of analysis
should reflect the significance of the impacts fieas of the initiative or intervention.

* The main Guidelines set out the mandatory requinesnand obligations for each step
in the policy cycle while the Toolbox provides dttahal guidance and advice which
is not binding unless expressly stated to be seepbtons to these requirements are
possible but must validated and justified extegnall

« There may be cases where it is not possible oroppjate to follow each step in the
Guidelines. For example, a special regime apptieghé Commission's proposals fof a
Council decision to implement social partners' agrents under Article 155 TFEU
due to the role and autonomy entrusted by the yreathe social partners. In other
cases, there may be a political imperative to madwead quickly, an emergency that
requires a rapid response, a need to adhere tdfispiEadlines in legislation which
cannot be respected on the basis of a normal plgron a need to protect security-
related or confidential information.

For major initiatives, exceptions from the Guidebncan be requested at the time|the
initiative undergoes political validation (viaeBide). For other initiatives (and for
cases arising after validation), requests for ettaep should be sent to the Director
responsible for smart regulation in the Secret&Bneral who will decide in
consultation with the First Vice-President. Theldaling functional mailbox should
be used for such requestss-BETTER-REGULATION-EXCEPTIONS@ec.eur opa.eu




* Whenever relevant, the agreed approach should teenedy communicated together
with a justification and an explanation of the effomade to respect the spirit of the
Guidelines (typically through the final roadmapimception impact assessment). The
Toolbox provides more information on exceptions.

* Questions about their interpretation or applicatioan be obtained from the
responisble units in the Secretariat-General ugiagunctional mailboxes below:

Aspects of better regulation Functional mailbox

Planning SG-PL ANNING @ec.eur opa.eu

Evaluation & fitness chec SG-EVALUATION-AND-SIMPL IFICATION@ec.europa.eu
Impact assessme SG-IMPACT-ASSESSM ENT-GUIDEL |NES@ec.eur opa.eu
Stakeholder consultati SG-STAKEHOLDER-CONSUL TATION@ec.europa.eu
Feedback mechanis SG-STAKEHOL DER-FEEDBACK @ec.europa.eu

» To avoid undue delays and to maximise the quafityutputs, the efficient application
of these guidelines requires a constructive aneltimollaboration between the lead
service, the Secretariat-General and those serwvickgled in interservice groups.

* The Secretariat-General will continuously monitoe impact of the better regulation
Guidelines and propose, if needed, ways to elireiraaty source of administrative
burden or undue procedural delay based on experiedgy such review will not
endanger the respect of the better regulation iptesc identified in these Guidelines
and in the Commission Communication 'Better reguhafor better results — An EU
agenda.

These Guidelines explain what better regulatioand how it should be applied in the
day to day practices of Commission officials prapgmew initiatives and proposals or
managing existing policies and legislation. Thed&lines should be read by all officials
involved in regulatory activities and managers vére responsible for quality control
and the allocation of resources within Commissiepaitments. Better regulation cannot
be implemented without dedicated financial and humegsources; DGs must ensure that
appropriate centres of expertise (or functions) faohing are available to support the
proper implemention of the various aspects of be#tgulation.

2. WHAT ISBETTER REGULATION?

"Better regulation” means designing EU policies dams so that they achieve their
objectives at minimum cost. Better regulation i$ almout regulating or deregulating. It is
a way of working to ensure that political decisi@rs prepared in an open, transparent
manner, informed by the best available evidéramed backed by the comprehensive
involvement of stakeholders. This is necessarynsuee that the Union's interventions
respect the overarching principles of subsidiaatd proportionality i.e. acting only
where necessary at EU level and in a way that doégjo beyond what is needed to

1 COM(2015)215

2 The Commission has a policy on data, informatiod knowledge management which helps support
policymaking by maximising the use of data (SWD@&0333). In this context, the EU Open Data
Portal is important as a source and repositorypehadata.



resolve the problem. Better regulation also prowithe® means to mainstream sustainable
development into the Union's policies.

means, the Commission is constantly collecting andlysing information about the
performance of the Union's policies. The aim i®tsure that objectives continue to be
met without imposing unnecessary costs on soci$ysuch, any proposal to revise
existing legislation must look at whether therepiential to simplify and to reduce

regulatory costs but without undermining the aim$enefits of the legislation. Where
no simplification or cost reduction is possibléist must also be reported. The
Commission's Regulatory Fitness programme (REFFByigdes a framework for this

work.

Better regulation covers the whole policy cycle eliqy design and preparation,
adoption, implementation (transposition, compleragnt non-regulatory actions),
application (including monitoring and enforcememyaluation and revision. For each
phase of the policy cycle, there are a number tkbeegulation principles, objectives,
tools and procedures to make sure that the EUHeabdst policy possible. These relate
to planning, impact assessment, stakeholder catsult implementation and evaluation.

Figure 1. The EU Palicy cycle

The different phases are closely interrelated anetognise better the connections and
to ensure greater coherence, the previously sepaa@tiance documents have been
brought together into a single streamlined andgratied better regulation guide. These
Guidelines replace the previous standalone guieghmich addressed separately impact
assessment, evaluation, implementation and aldodeamew guidance on planning and
stakeholder consultatién

3 These guidelines confirm and further define tieaegal rules on how Commission services should
consult set out in the 2002 Commission Communioafimvards a reinforced culture of consultation
and dialogue - General principles and minimum standards for consultation of interested parties by the
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Better regulation is a shared commitment of all the EU institutions. An
Interinstitutional Agreement on Better Law-Makingvas signed by the European
Parliament, the Council and the Commission on 18I&2016. It replaces the previous
agreement from 2003 and the interinstitutional et@n impact assessment from 2005.
The agreement addresses annual and multi-annugdgonaning as well as all aspects of
the policy cycle. The agreement sets out the varicommitments of the three
institutions to deliver high-quality Union legisian which is efficient, effective, simple,
clear and which avoids overregulation and admiaiste burdens for citizens, public
authorities and businesses, especially SMEs. Matildd information has been
prepared to guide its implementation in the Cominiss

3. HoOwW TO REGULATE BETTER? - THE ESSENTIALS
3.1 Forward planning and political validation

Good regulation starts with good planning. Work wdbdofocus on the Commission's
priorities as reflected in the President's politgadeline$ and the Commission's annual
work programme’s Good planning covers the initial consideratioranfinitiative within
the Commission and the organisation of the supmprirocesses — the evaluation of
policies already in place, the assessment of pnablend alternative solutions, the active
engagement with stakeholders and the preparatidgnitédtives including translatich
These activities take time, need resources to eletimely results and require a level of
political validation proportionate to the naturetloé¢ inititiave under consideration.

The first step in the planning process is theretorelefine the scope of the planned
initiative and seek the appropriate level of poétivalidation to develop the idea further.
Decide is the main planning tool used in this prote$he details on which initiatives
must be uploaded inddide, and on which validations are required, amyvided in the
instructions of the Secretary-Genéfakhich complement the Working Methods of the
European Commission 2014-20%drhey are outlined in detail in Chapter Il on Plizgn
and in the associated Toolbox.

Commission COM(2002) 704 final, complemented by COM(2012) 74éd accompanying
SWD(2012) 422 and by COM(2014) 368.

4 0OJL 123, 12.5.2016, p.http://eur-lex.europa.eu/legal-content/EN/TXT/?@i%L:2016:123:TOC

5 https://myintracomm.ec.europa.eu/sg/better requif®iages/IIABL.aspx

6 http://ec.europa.eu/priorities/docs/pg_en.pdf

7 http://lec.europa.eu/atwork/key-documents/index tem.h

8 Communication (2016) 2000 describes the rolerarfislation in the Commission's decision-making
process including the limits on document length &adslation deadlines.

9  Decide is the Commission's IT platform for managihg preparation of initiatives.

10 https://myintracomm.ec.europa.eu/sg/comcab/pagéisius.aspx

11 C(2014)9004http://ec.europa.eu/transparency/regdoc/rep/3/FEN&-2014-9004-EN-F1-1.Pdf




Box 2. Scoping, political validation and interservice work

Political validation is required to move beyond the informal considemaiof a
possible initiative and to start the substantivepptory work including engageme
with stakeholders.

The level of political validation depends on théuna and importance of the inititiav
"Major initiatives’ should, in principle, be entered inteedide at least 12 month
prior to adoption by the College. They must bedatkd by the lead Commission
relevant Vice-President and the First Vice-Predidesfore being accepted to

included into the Commissions' planning. "Othetiatives” should be validated &
the lead Commissioner or by the Director-Genergheflead DG as appropriate.

Political validation must be understood as gividee tgreen light to start th
substantive preparatory work. It should not berpreted as a decision on a particy
initiative or course of action that prejudges thgcome of any impact assessm
process, stakeholder consultation or later politicgcussion in the College.

For major initiatives and for evaluations (incluglifitness checks), once politic
validation is granted;oadmaps or inception impact assessments must be finaliseq
and published as quickly as possible. They explaiaexternal stakeholders what t
Commission is considering and allow them to proweddy feedback.

Roadmaps are used for initiatives which do not require arpact assessment. T
reasons justifying the absence of an impact assagswill be included.

Inception impact assessments are used for initiatives subject to an imp
assessment. These set out in greater detail theiptesn of the problem, issue
related to subsidiarity, the policy objectives amlions as well as the likely impag
of each option.

A roadmap is prepared for eaehaluation or fitness check. This specifies thg
context, scope and purpose of the evaluation atichesi the proposed approach.

All roadmaps (including for evaluations and fitnedsecks) and inception impagct

assessments are published by the Secretariat-Gemetae Commission's website
so that citizens and stakeholders are informed @and provide initial feedbac
(including data and information they may possess)ath aspects of the intendg
initiative and where applicable its impact assesgme

Evaluations, impact assessments, stakeholder ¢atisnk, policy proposals ar
implementation plans must be discussed collectinmlythe service$ within an
interservice group. It is important that all services with an intdrgmarticipate
actively in the interservice work from the outgedysticularly those DGs with specif
expertise (e.g. competitiveness and innovation, SMipacts, economic, SOCi
impacts, environmental impacts and scientific/atiedy methods).

The launch of the interservice consultation musadpeeed politically (in a similar wa|
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to the validation of new iitiatives). In addition, where an initiative is supporteddy,

12

13

http://ec.europa.eu/info/law/better-requlationiatitves

See also art 23 of the Rules of Proceduréisso€ommissioiCooperation and coordination between
departments:_http:/eur-lex.europa.eu/legal-content/EN/TXT/2¢fid27880050708&uri=URISERV:010004




impact assessment, a positive opinion of the Regpyl&crutiny Board is required in
order for the initiative to be presented to the @uossion for decisiol

3.2. Stakeholder consultation

Stakeholder consultation is an essential elemepbbfy preparation and review. Good
policy development is built on openness. Stakeholdputs provide feedback and
evidence to support evaluations, impact assessmatpreparation of initiatives and
political decisions. It is good practice to plaak&holder consultations using a simple,
concise consultation strategy that identifies ardets relevant stakeholders with a range
of conultation activities in order to gather alllesant evidence comprising
data/information and views.

It is important to consult as early and as widedypassible in order to maximise the
usefulness of the consultation and to secure dasive approach where all interested
parties have the opportunity to contribute to theety development of effective policies.
Consultation activities should allow reasonable etifor respondents in order to
encourage informed and effective contributions fralhrelevant stakeholders. Feedback
should be given to respondents about how theirmmétion and views were used. Public
consultation is an essential element of all impdessments, evaluations and fithess
checks.

3.3. Evaluation/fitness checks

Policy preparation should be supported by both uatains and impact assessments.
Both look at how a problem is, or should be, adskds(and its underlying causes) to
achieve the desired objectives taking account sfscand benefits. Both are based on an
integrated approach that addresses impacts actwssemvironmental, social and
economic pillars of sustainable development andauribute to the mainstreaming of
sustainability in policymaking at the Union level.

Evaluations gather evidence to assess how a spéuwifirvention has performed (or is
working), taking account of earlier predictions reath the context of an impact
assessment and whether there were unintended/wtedpeffects which were not
anticipated by the impact assessment or the aeeddry the Legislator. An evaluation
also draws conclusions on whether the EU intereentontinues to be justified or
should be modified to improve its effectivenesdevance and coherence and/or to
eliminate excessive burdens or inconsistenciegmulg be repealed.

A fitness check is a comprehensive evaluationmblecy area that usually addresses how
several related legislative acts have contributedtherwise) to the attainment of policy
objectives. Fitness checks are particularly wellesl to identify overlaps,
inconsistencies, synergies and the cumulative itspEaegulation.

It is important to monitor the impacts flowing frotine implementation and application
of the legislation in order to allow both Membeatets and the Commission to undertake
a meaningful evaluation of the intervention at trfe@ point in time. If there is no useful
monitoring information, it will be difficult to evaate the intervention appropriately and
to rectify any problems or improve the deliverytioé¢ desired results.

3.4. I mpact assessment

Impact assessments collect evidence (includinglteestom evaluations) to assess if
future legislative or non-legislative EU actiorjustified and how such action can best be
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designed to achieve desired policy objectives. ilApact assessment must identify and
describe the problem to be tackled, establish tibgs; formulate policy options, assess
the impacts of these options and describe how xpeated results will be monitored.

The Commission's impact assessment system followsngegrated approach that

assesses the environmental, social and economiacisypf a range of policy options

thereby mainstreaming sustainability into Unionigghaking.

3.5. Quality control

Staff working documents (SWD) are required to pmesine results of all impact
assessments and evaluations/fitness checks.

The quality of these staff working documents isobleel by the Regulatory Scrutiny
Board (RSB) who will assess all impact assessmants fithess checks and selected
evaluations. The Board issues opinions based ometiigrements of these Guidelines.
DGs are expected to modify their reports to refidet Board's opinion. For initiatives
supported by impact assessments, the Commissiarieng methods stipulate that a
positive opinion is needed from the Board beforeirdarservice consultation can be
launched. The interservice consultation should khHemv the Board's comments have
been integrated and should also check the qudlitheo drafting of the initiative/legal
proposal (see Chapter V).

3.6. Implementation support and monitoring

The full benefits of an EU intervention will onlyebdelivered if the policy is
implemented and applied appropriately. Similarlyrdens for business may be increased
beyond what is foreseen by the legislation if thenMber States impose additional
obligations (so-called "gold-plating”) or implemethie legislation inefficiently. That is
why it is essential to take into account implemgataand enforcement issues when
designing an EU intervention including the impassessment process and associated
stakeholder consultation. It is also importantdenitify ways to assist Member States in
the transposition phase (aligning national legistatwith EU legislation) by preparing
‘implementation plans’ (in the form of a SWD) whishould also be subject to
interservice consultation together with the impadsessment and the proposed
intervention. Checks on transposition and assegsnoércompliance are also key tools
used to monitor the correct application of EU l&gisn.

4. THE STRUCTURE OF THE GUIDELINES
The better regulation Guidelines are structured s&parate chapters which cover

* Chapter II: Planning

* Chapter Ill: Impact assessment;

» Chapter IV: Implementation;

* Chapter V: Monitoring;

* Chapter VI: Evaluation and fitness checks;

» Chapter VII: Stakeholder consultation.



The Secretariat-General is responsible for the gyegn of the better regulation
Guidelines. Individual DGs and services with paitie expertise in the field of better
regulation may also make additional materials abdd to those preparing evaluations,
fithess checks, impact assessments and stakeloldgultations via their respective web
sites.
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